STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

LI NDA ELLEN CLARK,

N —

Charging Party, Case No. SF-CO 28-H

)
V. ) PERB Deci sion No. 982-H
)
AVERI CAN FEDERATI ON OF STATE, ) March 15, 1993
COUNTY AND MUNI Cl PAL EMPLOYEES, )
)
Respondent . )
)
Appear ance; Peter A. Janiak, Attorney, for Linda Ellen d ark.

Before Blair, Chair; Caffrey and Carlyle, Menbers.
DECI SI ON

BLAIR, Chair: This case is before the Public Enpl oynment
Rel ati ons Board (Board) on an appeal by Linda Ellen Cdark (d ark)
to the Board agent's dism ssal (attached hereto) of her unfair
| abor practice charge. The charge alleged that the Anmerican
Federation of State, County and Munici pal Enpl oyees (AFSCMVE)
vi ol ated section 3571.1(e) of the Hi gher Education Enpl oyer-
Enpl oyee Rel ations Act (HEERA)! by failing to pursue her
grievance against the University of California at Santa Cruz to

arbitration, thereby breaching its duty of fair representation.

'HEERA is codified at Governnent Code section 3560 et seq..
Section 3571.1 states, in pertinent part:

It shall be unlawful for an enployee
or gani zation to:

(e) Fail to represent fairly and inpartially
all the enployees in the unit for which it is
t he exclusive representative.



The Board has reviewed the Board agent's warning and
dismssal letters and, finding themto be free of prejudicial
error, adopts themas the decision of the Board itself consistent
with the foll ow ng discussion.

DI SCUSSI ON
On appeal, Cdark contends that AFSCMVE s refusal to proceed

to arbitration was the failure to performa mnisterial act and,

as such, was a breach of the duty of fair representation. In

support of this contention, Cark cites Dutrisac v. Caterpillar
Tractor Conpany (9th Cir. 1983) 749 F.2d 1270, 1272. In that

case, the union had determ ned to proceed with arbitration, but

inadvertently filed the request for arbitration tw weeks | ate.

The court found that the union breached its duty of fair
representation when it negligently failed to performits
mnisterial duty of submtting the grievance to arbitration in
a tinmely manner

In the instant case, dark states that AFSCME first agreed

to take her case to arbitration, but |ater determ ned that they

were not going to continue the matter to arbitration. Cark
all eges no facts suggesting that the failure to proceed was
purely inadvertent. Therefore, we cannot view AFSCVE s conduct
as the failure to performa mnisterial act. Further, the case
before the Board does not present circunstances which would
conpel the Board to adopt a new standard for a violation of the

duty of fair representation.



ORDER
The unfair practice charge in Case No. SF-CO 28-H is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

Menbers Caffrey and Carlyle joined in this Decision.
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San Francisco Regional Office
177 Post Street, 9th Floor

San Francisco, CA 94108-4737
(415) 557-1350

Novenber 24, 1992

Pet er Jani ak
675 N. First Street, #450
San Jose, California 95112

Re: DI SM SSAL OF UNFAI R PRACTI CE CHARGE/ REFUSAL TO | SSUE
COVPLAI NT
Linda E. Clark v. Anerican Federation of State, County and
Muni ci pal Enpl oyees
Unfair Practice Charge No. SF-CO 28-H

Dear M. Jani ak:

The above-referenced unfair practice charge, filed on Septenber
23, 1992, alleges that the Anerican Federation of State, County
and Muni ci pal Enpl oyees (AFSCME) breached its duty of fair
representation to Linda E. Clark. This conduct is alleged to

vi ol ate Governnment Code section 3571.1(e) of the Hi gher Education
Enpl oyer - Enpl oyee Rel ati ons Act (HEERA).

| indicated to you, in ny attached |etter dated Novenber 12, . N
1992, that the above-referenced charge did not state a prima
facie case. You were advised that, if there were any factua

i naccuracies or additional facts which would correct the
deficiencies explained in that letter, you should anend the
charge. You were further advised that, unless you anmended the
charge to state a prima facie case or withdrew it prior to
Novenber 20, 1992, the charge woul d be di sm ssed.

| have not received either an anended charge or a request for
wi t hdrawal. Therefore, | amdism ssing the charge based on the
facts and reasons contained in ny Novenber 12, 1992 letter.

Right to Appeal

Pursuant to Public Enploynment Relations Board regul ations, you
may obtain a review of this dism ssal of the charge by filing

an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Cal. Code of Regs., tit. 8,
sec. 32635(a).) To be tinely filed, the original and five copies
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of such appeal nust be actually received by the Board itself
before the close of business (5 p.m) or sent by tel egraph
certified or Express United States mail postmarked no | ater
than the last date set for filing. (Cal. Code of Regs., tit. 8,
sec. 32135.) Code of G vil Procedure section 1013 shall apply.
The Board's address is:

Publi c Enpl oynment Rel ations Board
1031 18th Street
Sacranmento, CA 95814

If you file a tinely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenment in opposition within twenty (20) cal endar
days follow ng the date of service of the appeal. (Cal. Code of
Regs., tit. 8, sec. 32635(b).)

Servi ce

Al l docunents authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service"

nmust acconpany each copy of a docunent served upon a party or
filed wwth the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple form) The
docunent will be considered properly "served'" when personally
delivered or deposited in the first-class mail, postage paid and
properly addressed.

Extension of Tine

A request for an extension of time, in which to file a docunent
with the Board itself, nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nust be filed at |east three (3) calendar days before
the expiration of the tinme required for filing the docunent.
The request nust indicate good cause for and, if known, the
position of each other party regarding the extension, and shal
be acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)

Fi nal Date

If no appeal is filed within the specified tinme [imts, the
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dismssal will becone final when the tinme limts have expired.,
Si ncerely,

ROBERT G THOWPSON
Deputy Ceneral Counse

By
DORN” GINOZA J

Regi onal Attorney
At t achnment

cc: Nadra F. WI son



STATE OF CALIFORNIA PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

San Francisco Regional Office
177 Post Street, Suite 900

San Francisco, CA 94108-4737
(415) 557-1350
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Pet er Jani ak
675 N. First Street, #450
San Jose, California 95112

Re: WARNI NG LETTER
Linda E. _Jark v. Anerican Federation of State, County and
Muni ci_pal _Enpl oyees
Unfair Practice Charge No. SF-CO 28-H

Dear M. Jani ak:

The above-referenced unfair practice charge, filed on Septenber
23, 1992, alleges that the American Federation of State, County
and Muni ci pal Enpl oyees (AFSCVE) breached its duty of fair '
representation to Linda EE Cark. This conduct is alleged to

vi ol ate Governnent Code section 3571.1(e) of the H gher Education
Enpl oyer - Enpl oyee Rel ati ons Act (HEERA).

| nvestigation of the charge revealed the following facts. Linda

E. dark was enployed by the University of California

(University) in May 1989, when she reported to the canpus

internal auditor at Stevenson College that a fell ow enpl oyee

appeared to be enbezzling University funds. Thereafter, the: .
Uni versity began to harass Clark and to otherwise retaliate

against her. In 1991, the University nedically separated d ark

from enpl oynment.

Clark filed a grievance on July 22, 1991, alleging that the

nmedi cal separation was nmade in retaliation for her

"whi st eblowi ng" activities. Cark processed her grievance
through Step 3 of the process and was denied by the University at
each level. Step 4 of the process involves arbitration. Under
the collective bargaining agreenent, if AFSCME desires to proceed
with arbitration it nust initiate the request. dark requested

t hat AFSCME pursue her grievance in arbitration.

AFSCME initially indicated that it would pursue the grievance.
At that time, Cark had obtained a private attorney to represent
her in her Wrker's Conpensation case. AFSCME advised O ark that
she could not utilize her private attorney in the arbitration.

After AFSCME filed its notice of intention to arbitrate the
grievance, it advised ark that it would not proceed. On
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June 3, 1992, the University notified AFSCVE that the grievance
had been dism ssed. dark asserts that while AFSCVE del i berated
over whether to proceed with the grievance, her tine for
scheduling an arbitration | apsed.

Clark has filed a civil suit against the University and the

Uni versity has defended by asserting that Cark failed to exhaust
her remedi es through the grievance procedure. She clains that
AFSCVE' s inaction has caused her to forfeit her civil suit.

Based on the facts stated above, the charge as presently witten
fails to state a prima facie violation of the HEERA for the
reasons that follow.

In order to state a prinma facie case involving a breach of the
duty of fair representation, facts nust be alleged in the charge
i ndi cating how and in what nmanner the Association refused to
process a neritorious grievance for arbitrary, discrimnatory or
bad faith reasons. In United Teachers of Los Angeles (Collins)
(1982) PERB Dec. No. 258, the PERB stated:

Absent bad faith, discrimnation, or
arbitrary conduct, nere negligence or poor
judgnment in handling a grievance does not
constitute a breach of the union's duty.

A union may exercise its discretion to
determ ne how far to pursue a grievance on
the enpl oyee's behalf as long as it does not
arbitrarily ignore a neritorious grievance or
process a grievance in a perfunctory fashion.
A union is also not required to process an
enpl oyee's grievance if the chances for
success are m ninal .

In order to state a prinma facie case of arbitrary conduct
violating the duty of fair representation, a charging party:

. must, at a m nimum include an
assertion of sufficient facts fromwhich it
becones apparent how or in what manner the
exclusive representative's action or inaction
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was without a rational basis or devoid of
honest judgnent.

( Distri Teacher iation. N
(Reyes) (1983) PERB Dec. No. 332, citing
Rocklin Teachers Professjonal Associatjion
(Ronmero) (1980) PERB Dec. No. 124.)

In this case, the charge fails to denonstrate that the AFSCVE' s
deci sion not to pursue Clark's grievance in arbitration was

wi thout a rational basis or devoid of honest judgment. AFSCVE
was entitled to exercise discretion in determning how far to
proceed with the grievances, and, based on the facts alleged, did
not ignore a neritorious grievance or handle it in a perfunctory
manner. (United Teachers of Los Angeles (Collins), supra, PERB
Dec. No. 258.)

The power to arbitrate under a collective bargaining agreenent is
hel d exclusively by the union. It may prohibit an enployee from
obtai ning her own representative for such proceedings. (Chaff ey
Joint Union H gh School District (1982) PERB Dec. No. 202;

Fremont Unified District Teachers Association. CTA/ NEA (King)
(1980) PERB Dec. No. 125; Lane v. 1.U OE. Stationary Engineers
(1989) 212 Cal.App.3d 164 [260 Cal .Rptr. 634].) Therefore, the
fact that AFSCVE refused to allow Cark to have her own attorney
represent her in the arbitration does not anount to a violation
of the HEERA

The assertion that AFSCME, through its indecision over whether to
proceed with arbitration, caused Clark to forfeit her civil |aw
suit under the doctrine of exhaustion of adm nistrative renedies
is a dubious legal conclusion. Even assum ng arguendo that a
causal relation can be proven, a charging party claimng a breach
of the duty of fair representation nust establish nore than
negligence in the handling of a grievance to state a prima facie
vi ol ati on. (Los Angeles Gty and County_School Enpl oyees Uni on
(Scates) (1983) PERB Dec. No. 341.)

For these reasons, the charge as presently witten does not state
a prima facie case. |If there are any factual inaccuracies in
this letter or any additional facts that would correct the

defici enci es expl ained above, please anend the charge
accordingly. The anended charge should be prepared on a standard
PERB unfair practice charge formclearly |abeled First Anmended
Charge. contain all the facts and allegations you wish to nake,
and nust be signed under penalty of perjury by the charging
party. The anended charge nust be served on the respondent and
the original proof of service nmust be filed with PERB. If | do
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not receive an anmended charge or wthdrawal from you before
Novenber 20, 1992, | shall dismss your charge. |f you have any
guestions, please call nme at (415) 557-1350.

Si ncerely,

DONNG
Regi onal Attorney



